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Defendants. Case No. 3AN-22-07404 CI

STATE DEFENDANTS” MOTION FOR SUMMARY JUDGMENT

l. Introduction

Now that discovery is complete, the Division of Elections and its Director Gail
Fenumiai (collectively “the Division”) move for summary judgment. This Court must
enter judgment in favor of the Division on Mr. Kowalke’s claims against it, regardless
of the merits of Mr. Kowalke’s claims against Rep. Eastman. The evidence confirms
that the Division did not violate any law in rejecting Mr. Kowalke’s administrative
complaint challenging Rep. Eastman’s eligibility and in allowing Rep. Eastman’s name
to remain on the ballot.

This Court previously denied the Division’s motion to dismiss under the unique

standards governing such motions.? In denying reconsideration, the Court concluded

! See Larsen v. State, 284 P.3d 1, 4 (Alaska 2012) (“[A] complaint must be liberally
construed and a motion to dismiss under Rule 12(b)(6) is viewed with disfavor and should
rarely be granted.”).




that the Division is “required by [AS 15.25.042 and 6 AAC 25.260] to determine
whether a person is qualified for service in the legislature based upon the qualifications
and disqualifications for office set out in the Alaska Constitution—including whether
the person is ineligible under the Disqualification for Disloyalty clause.”? Because the
complaint alleged that “the Division improperly determined that Eastman was eligible
for office,” and the Court assumed for purposes of deciding the Motion to Dismiss that
all allegations in the complaint would be proven true, the Court allowed Mr. Kowalke’s
case against the Division to proceed.®

The Division now moves for summary judgment under the law as interpreted by
this Court in its prior orders. There is no dispute of material fact regarding the
Division’s involvement in this matter, and the Division is entitled to judgment in its
favor. The Division followed AS 15.25.042 and, using the process created by 6 AAC
25.260, properly determined by a preponderance of the evidence before it that Rep.
Eastman was not disqualified from office for disloyalty under Article XII, 8 4 of the

Alaska Constitution.

2 Order (Oct. 7, 2022) at 2. Mr. Kowalke cited neither of these authorities in his
complaint, but the Court read the complaint broadly to include them. Order Denying Division’s
Motion to Dismiss for Failure to State a Claim (Sept. 12, 2022) at 6. The Division maintains, as
argued in its motion to dismiss, that AS 15.25.042 and 6 AAC 25.260 only require the Division
to consider challenges to candidates’ qualifications, like age and residency, not challenges
based on disqualifications, including disqualification for disloyalty under Article XII, § 4 of the
Alaska Constitution. The Division does not repeat that argument here, but preserves it for
purposes of appeal.

3 Order Denying Division’s Motion to Dismiss for Failure to State a Claim (Sept. 12,
2022) at 11.
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This is true regardless of the outcome of the trial of Mr. Kowalke’s claims
against Rep. Eastman. Even if this Court ultimately finds Rep. Eastman to be
disqualified based on a larger body of evidence obtained through civil discovery and
trial, that will not change the fact that the Division’s decision was proper based on the
process it followed under controlling law and regulation. The Division’s process was
appropriately completed before the primary election, and the Division has no other
involvement in a challenge to the qualifications of a candidate outside of an election
contest, which is both unripe and which Mr. Kowalke lacks standing to file.* Mr.
Kowalke cannot sidestep the election contest process by suing the Division directly to
recertify an election based on candidate qualifications where the Division has
indisputably followed the controlling statute and regulation governing pre-election
eligibility challenges. This Court must grant summary judgment to the Division on the
claims against it.

Il.  The Division has met the legal standard for summary judgment.

A court must grant summary judgment when there are no disputes of material
fact and the moving party is entitled to judgment as a matter of law.® The moving party
bears the burden to show the lack of material factual disputes.® If the moving party

meets that burden, the opposing party has the burden to provide admissible evidence

4 See AS 15.20.550 (election contests to be filed within ten days after certification of the
election, and only a “defeated candidate or 10 qualified voters may contest the nomination or
election of any person...”)

5 Christensen v. Alaska Sales & Servs., Inc., 335 P.3d 514, 516 (Alaska 2014).
6 Id. at 517.

Kowalke v. Eastman et al. Case No. 3AN-22-07404 ClI
MOTION FOR SUMMARY JUDGMENT Page 3 of 26




disputing the moving party’s evidence.” Mere assertions of fact in pleadings or
memoranda are insufficient to create a genuine dispute of material fact.® “[U]nsupported
assumptions and speculation” cannot create a genuine dispute of material fact.®

I11.  There are no disputes of fact material to Mr. Kowalke’s claims against the
Division.

Discovery has now closed. Both the deadline for written discovery requests and
lay witness depositions have passed, and neither Mr. Kowalke nor Rep. Eastman has
produced any evidence or named any witness to testify contrary to the following facts,
sworn to by the Division’s witness Gail Fenumiai.©

On May 31, 2022, the Division received a timely declaration of candidacy for
Rep. Eastman to run for Alaska House of Representatives for District 27.1! Based on the
declaration, Rep. Eastman was qualified for that office and the Division certified him to
appear on the primary election ballot. On June 10, before the June 11 deadline, the

Division received a letter from the plaintiff Mr. Kowalke challenging Rep. Eastman’s

! Id. at 519-520.

8 Rude v. Cook Inlet Region, Inc., 294 P.3d 76, 86 (Alaska 2012) (quoting State, Dep’t of
Highways v. Green, 586 P.2d 595, 606 n.32 (Alaska 1978)).

o Mahan v. Arctic Catering, Inc., 133 P.3d 655, 661 (Alaska 2006) (quoting French v.
Jadon, Inc., 911 P.2d 20, 25 (Alaska 1996)).

10 A copy of the Division’s responses to Mr. Kowalke’s discovery requests, verified by

Ms. Fenumiai, is attached to this motion as Exhibit A.

1 A copy of the declaration, redacted pursuant to AS 15.07.195, is attached to this Motion

as Exhibit B.
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eligibility to appear on the ballot based on Article XII, § 4 of the Alaska Constitution
and the Fourteenth Amendment to the U.S. Constitution.*?

Division Director Gail Fenumiai was responsible for assessing and responding to
this complaint. Division staff had previously reviewed Rep. Eastman’s declaration of
candidacy and voter registration record when certifying him to appear on the ballot, and
Ms. Fenumiai knew that there was nothing in those records to indicate that Rep.
Eastman was ineligible to run for the District 27 seat in the Alaska House of
Representatives. She also considered whether any public records on file with the State
might exist relevant to Mr. Kowalke’s eligibility challenge but was not aware of any.

Based on media reporting, she was generally aware that Rep. Eastman had
publicly acknowledged being a member of the Oath Keepers organization and attending
then-President Trump’s rally in Washington D.C. on January 6, 2021. But she had no
knowledge to suggest that Rep. Eastman had publicly acknowledged the remainder of
Mr. Kowalke’s allegations, specifically that the Oath Keepers “advocates the overthrow
by force or violence of the government of the United States” or that Rep. Eastman “has
given aid and comfort to participants in the January 6 insurrection against the
government of the United States.” Further, even assuming the allegations that Rep.
Eastman had publicly acknowledged were true—specifically that he is a member of the
Oath Keepers and attended the Washington D.C. rally on January 6, 2021—she

concluded those allegations did not provide a basis to find Rep. Eastman ineligible,

12 A copy of Mr. Kowalke’s letter is attached to this Motion as Exhibit C.
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without more. Therefore, she concluded by a preponderance of the evidence before her,
that Rep. Eastman was an eligible candidate.

Ms. Fenumiai prepared and sent a response to Mr. Kowalke accordingly on June
20.1 Mr. Kowalke did not attempt to appeal that decision, and Rep. Eastman’s name
appeared on the primary election ballot on August 16. He advanced out of the primary
and his name appeared on the general election ballot of November 8. Unofficial results
as of the date of filing show Rep. Eastman in first place in his district with more than
fifty percent of first choice votes.* The Division will continue to count absentee ballots
until November 23, so that statistic is subject to change.
IV. Legal Background

It is crucial for the Court to understand the carefully crafted constitutional,
statutory, and regulatory structure of Alaska’s elections, the pieces of which weave
together to form the fabric of elections administration in Alaska. Allowing this lawsuit
to proceed against the Division, once it has been indisputably established that the
Division complied with governing law and regulation, would tear that fabric. And it
would undermine Article V, § 3 of the Alaska Constitution, which charges the

legislature with designing Alaska’s election system by law, and with prescribing “[t]he

13 That response is attached to this Motion as Exhibit D.

14 Alaska Division of Elections, “2022 General Election; Election Summary Report

November 8, 2022; Unofficial Results,” available online at
https://www.elections.alaska.gov/results/22GENR/ElectionSummaryReportRPT.pdf (last
visited Nov. 14, 2022).
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procedure for determining election contests.” Creating a novel, judicial cause of action
to serve the same purpose as an election contest would undermine that authority.

A. The Alaska Constitution states the qualifications for and
disqualifications from service in the Alaska Legislature.

Article Il of the Alaska Constitution governs the state legislature. Article 11, § 2,
titled “Members: Qualifications” provides that:
A member of the legislature shall be a qualified voter who has been a
resident of Alaska for at least three years and of the district from
which elected for at least one year, immediately preceding his filing
for office. A senator shall be at least twenty-five years of age and a
representative at least twenty-one years of age.
Regarding disqualifications to serve in the Alaska Legislature, Article 11, § 3, titled
“Disqualifications,” provides that no legislator may hold any other office or position of
profit under the United States or the State while serving.® Article I1, § 2 incorporates by
reference the standards for voter qualifications. Article V of the Alaska Constitution
governs elections and suffrage, and similarly provides for qualifications and
disqualifications of voters in separate sections.®

Article XI1 of the Alaska Constitution, titled “General Provisions” contains a

further disqualification provision that applies to any public office in Alaska, not just

15 It also provides that “[d]uring the term for which elected and for one year thereafter, no
legislator may be nominated, elected, or appointed to any other office or position of profit
which has been created, or the salary or emoluments of which have been increased, while he
was a member.”

16 See Article V, § 1 “Qualified Voters” and Article V, § 2 “Disqualifications.”
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membership in the legislature. Article XII, 8 4, titled “Disqualification for Disloyalty,”
states:
No person who advocates, or who aids or belongs to any party or
organization or association which advocates, the overthrow by force
or violence of the government of the United States or of the State shall
be qu_alified to hold any public office of trust or profit under this
constitution.
B. The Article XIl, 8§ 4 disloyalty clause is a product of the Red Scare.
The disloyalty clause of Alaska’s Constitution has a circuitous history, coming to
Alaska’s statehood movement from Hawaii’s where it was first introduced in response
to anti-Communist sentiments.
In 1949, Hawaii had been advocating for statehood unsuccessfully for decades.*’
In that year, enabling act bills before Congress failed in large part due to an extensive
dock worker strike. '8 Statehood opponents claimed that the striking union was led by
Communists.*® The Chair of the Senate Committee on Interior and Insular Affairs
reported to that Committee that Communists were “operating chiefly through the ...
Union,” and referred to the strikes organized by the union as a “premeditated campaign

of sabotage.”?° He also referred to the president of the union as the “unseen Communist

dictator of the Territory of Hawaii.”?! His report raised alarms that Communism had a

1 See Roger Bell, Last Among Equals: Hawaiian Statehood and American Politics 37, 44

(2019).

18 Id. at 176, 187-89.

19 Id.

20 81 Cong. Rec. 8171 (1949).

2 Id.
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“firm grip on the economic, political, and social life of the Territory of Hawaii” and that
the Territory had become “one of the central operations bases and a strategic
clearinghouse for the Communist campaign against the United States of America.”?? He
recommended that statehood for Hawaii be deferred “indefinitely.”?3
The next year, Congress again considered statehood for Hawaii. The Senate
Committee on Interior and Insular Affairs amended the pending statehood enabling act
to include language that would ultimately find its way into Alaska’s Constitution:
The constitution shall be republican in form and... shall provide that
no person who advocates, or who aids or belongs to any party,
organization, or association which advocates, the overthrow by force
or violence of the government of the State of Hawaii or of the United
States shall be qualified to hold any public office under the State
constitution.?*
The Senate committee explained that it was “convinced that the people of Hawaii
generally are alert to the importance of guarding against Communist infiltration,” but
that this language would “provide a barrier against it.”?°

Hawaii’s Constitutional Convention, held later that same year, duly included this

provision. Convention debates reflect the understanding that it was meant to prevent

22 Id.

23 Id.

2 Committee on Interior and Insular Affairs, Statehood for Hawaii, S. Rep. No. 1928, at 2

(1950) (emphasis added). This language has similarities to the Smith Act, passed in 1940,
which was interpreted to apply to the Communist party. See Dennis v. United States, 341 U.S.
494, 497 (1951) (“The indictment charged the petitioners with willfully and knowingly
conspiring [] to organize as the Communist Party of the United States of America a society,
group and assembly of persons who teach and advocate the overthrow and destruction of the
Government of the United States by force and violence”).

2 Id. at 8-9.

Kowalke v. Eastman et al. Case No. 3AN-22-07404 ClI
MOTION FOR SUMMARY JUDGMENT Page 9 of 26




Communists from holding office.?® Hawaii ratified a constitution at this Convention, but
still failed to secure passage of an enabling act in Congress.?’

Later, in the mid-1950s, when Alaska was also seeking statehood, joint Alaska-
Hawaii enabling act bills were introduced in Congress.? These bills maintained the
disqualification for disloyalty language first added for Hawaii in 1950. The joint
Alaska-Hawaii enabling act bills pending in Congress at the time of Alaska’s
Constitutional Convention required that the language be included in both states’
constitutions.?® The disloyalty clause was subject to very little debate at Alaska’s
Constitutional Convention—the delegates only acknowledged that the clause was

required by the pending enabling act.*°

26 See, e.g., Debates in the Committee of the Whole, in 2 Proceedings of the

Constitutional Convention of Hawaii 1950, 770, 771800, 801 (Haw. Att’y Gen. and Haw. Pub.
Archives ed. 1960).

27 Today, Hawaii’s constitution includes a disloyalty clause that differs from Alaska’s.

Hawaii Constitution, Article 16, § 3 (“No person shall hold any public office or employment
who has been convicted of any act to overthrow, or attempt to overthrow, or conspiracy with
any person to overthrow the government of this State or of the United States by force or
violence.”).

28 See Gruening, Ernest H., The Battle for Alaska Statehood, 60 (1967).

29 S.49, 84th Cong. 88102, 203 (1955). See also “Constitutional Convention Files,”
“Background Materials,” 180.7 Enabling Bills in Congress, available online at
https://akleg.gov/pages/constitutional _convention.php.

30

See “Alaska Constitutional Convention Part 1, Proceedings: November 8 — December
12, 1955,” at 2289-90 (“The other section is an antisubversive section which is required, as we
understand it, one of the required clauses of this constitution, and that is Section 3.”); id at 2791
(“Section 3 is the standard clause which states that no person who does not agree with our
ideals and our institutions, and our form of government shall attempt to overthrow the
government by violence or support any organization or association which advocates such
overthrow. Now, while it is easy to say those things, it is very hard to determine, as you all
know, by actual practice what would be considered either subversive or treason, so the clause,
however, is the one that is mandatory and required in the constitution.”) (available online at
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C. The Alaska Constitution directs the legislature to provide a procedure
for determining election contests.

The Alaska constitution directs the Alaska Legislature to provide for
administration of elections. Accordingly the Alaska Legislature designed a process
requiring candidates to provide information to the Division establishing that they meet
the qualifications for office—but not requiring candidates to provide information to the
Division to establish that they are not disqualified—before being placed on the ballot.3!
The legislature also created a limited process to challenge candidates’ eligibility for
office before the primary election.®? After a candidate is placed on the ballot, the
legislature provided only one more opportunity to challenge their qualifications—in an
election contest, after the election if the candidate wins. 33

The Alaska Constitution empowers the legislature to provide for the
administration of state elections. Article V, 8 5, “General Elections,” states:

Methods of voting, including absentee voting, shall be prescribed by
law. Secrecy of voting shall be preserved. The procedure for
determining election contests, with right of appeal to the courts, shall
be prescribed by law.

The Alaska Legislature complied with this mandate through Title 15 of the

Alaska Statutes. Alaska Statute 15.25.030 requires all candidates for state legislature to

file a “declaration of candidacy.” In the declaration of candidacy, candidates state under

https://www.akleg.gov/pdf/billfiles/ConstitutionalConvention/Proceedings/Proceedings%?20-
%20Complete.pdf).

31 AS 15.25.030.
32 AS 15.25.042.
3 AS 15.20.540 et seq.
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oath their status as a qualified voter, their residency, and their age, tracking the
qualifications provisions of Article I, 8 2.2 The declaration of candidacy does not
require the candidate to provide any information or make any representations regarding
the standards for disqualification under either Article 11, 8 3 or Article XII, § 4. It does
not inquire into the candidate’s current employment, memberships or associations, or
personal beliefs.

Immediately following the declaration of candidacy statute, AS 15.25.042—
which is central to this case—allows a voter to challenge a candidate’s eligibility. It
requires the Division to respond within 30 days of the complaint and defers to the
Division the task of designing the administrative process for such complaints by
regulation. As this Court as recognized, the statutes do not give the Division the power
to subpoena evidence or administer oaths.*®

The elections process designed by the legislature contains only one other
opportunity to challenge a candidate’s eligibility: an election contest after the election,
if the candidate is elected. Following the constitutional directive in Article V, § 3 that
the “procedure for determining election contests...shall be prescribed by law,” the
legislature enacted AS 15.20.540. It provides that “A defeated candidate or 10 qualified

voters may contest the nomination or election of any person ... (2) when the person

34 See Exhibit A.
3 Order Denying Division’s Motion to Dismiss for Failure to State a Claim (Sept. 12,
2022) at 8.
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certified as elected or nominated is not qualified as required by law.”% In the next

section, AS 15.20.550, the legislature set a tight deadline for filing an election contest:

ten days after completion of the state board review (the final step in the election process
which coincides with certification of the results). That section also provides that
election contests are heard in superior court. The next section, AS 15.20.560, provides
the remedies available:

The judge shall pronounce judgment on which candidate was elected

or nominated .... The director shall issue a new election certificate to

correctly reflect the judgment of the court.... If the court decides that

no candidate was duly elected or nominated, the judgment shall be

that the contested election be set aside.

Thus, the legislature set restrictions on the time to file an election contest and
who may file an election contest. The legislature also specified the venue and limited
the relief available in an election contest. The legislature provided no other opportunity
to challenge the certification of an election based on the qualification of candidates.

V. The undisputed facts demonstrate that the Division complied with AS
15.25.042 and 6 AAC 25.260 in denying Mr. Kowalke’s administrative
complaint.

This Court has concluded that “state law clearly mandates that, ‘If the director

receives a complaint regarding the eligibility of a candidate for a particular office, the

director shall determine eligibility under regulations adopted by the director.””3” The

3 Like 6 AAC 25.260, this statute refers to “qualifications,” not “disqualifications,” but

presumably this Court’s holding that there is no legal distinction between these terms under 6
AAC 25.260 would also apply to AS 15.20.540.

37 The complaint did not allege, and this Court has not held, that the Alaska Constitution

directly places any duty on the Division to enforce this clause. Any duty on the Division must
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Court cited AS 15.25.042 as the relevant state law and 6 AAC 25.260 as the regulation
adopted by the director. The undisputed facts show that the Division fully complied
with both these directives. Although the Division maintains that AS 15.25.042 is best
read not to require it to consider eligibility challenges based on disqualifications, the
Division nonetheless actually considered the merits of Mr. Kowalke’s complaint and
undertook that analysis “to the extent these constitutional provisions apply.”38

Alaska Statute 15.25.042 states:

(a) If the director receives a complaint regarding the eligibility of a candidate
for a particular office, the director shall determine eligibility under
regulations adopted by the director. The director shall determine the
eligibility of the candidate within 30 days of the receipt of the complaint.
(b) Except as provided in (c) of this section, the director shall determine
the eligibility of the candidate by a preponderance of the evidence.
(c) If a candidate for the legislature has been registered to vote at any time
during the 12 months preceding the filing of the declaration of candidacy
in a district other than the district in which the declaration of candidacy
has been filed, the director may not determine that a candidate is eligible
except under a standard of clear and convincing evidence.
(d) A person may not be a resident of two districts at the same time.

The immediately following statute, AS 15.25.043, provides additional rules and
guidance regarding the Division’s process for determining a candidate’s residency.
However, no statute provides any guidance or other process for the Division to

determine a candidate’s loyalty to the government.

arise from statute, pursuant to the mandate in Article V, 8 3 that the legislature provide for the
administration of elections by law.

38 Exhibit C.
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Pursuant to the directive in AS 15.25.042 that that the director “shall determine
eligibility under regulations adopted by the director,” the Division adopted regulation 6
AAC 25.260. The undisputed facts show that the Division followed every command in
that regulation in deciding Mr. Kowalke’s complaint. Part (a) of that regulation states:

(a) Any person may question the eligibility of a candidate who has filed a

declaration of candidacy ... by filing a complaint with the director. A

complaint regarding the eligibility of a candidate must be received by the

director not later than the close of business on the 10th day after the filing
deadline for the office for which the candidate seeks election.

Part (c) of the regulation specifies that the Division will not consider campaign
finance matters but “only those issues in the complaint related to candidate
qualifications established by the United States Constitution, the Alaska Constitution, or
the Alaska Statutes.”3° Particularly relevant to this case, part (d) provides:

Upon receipt of a complaint, the director will review any evidence relevant

to the issues identified in the complaint which is in the custody of the

division, including the candidate’s registration record or declaration of

candidacy, and including, in the discretion of the director, any other
document of public record on file with the state. Based on the review of the
public documents, the director will determine whether a preponderance of
evidence supports or does not support the eligibility of the candidate.

In response to Mr. Kowalke’s complaint, the Division indisputably followed this

procedure to the letter. Upon receipt of the complaint, Director Fenumiai first

considered whether Rep. Eastman’s registration record or declaration of candidacy

would contain relevant information. Because the declaration of candidacy as designed

39 This Court has already rejected the Division’s argument that the word “qualifications”
in this section does not include “disqualifications,” despite their clearly distinct treatment in
Alaska’s constitution and statutes. Order Denying Division’s Motion to Dismiss for Failure to
State a Claim (Sept. 12, 2022) at 11.
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by the legislature in AS 15.25.030 does not inquire into a candidate’s memberships,
associations, or personal views, the Division’s records contained no information
relevant to Mr. Kowalke’s complaint. Section (d) of the regulation also instructs the
director to consider whether other relevant public records might exist, which Director
Fenumiai did and was aware of none.*® Mr. Kowalke identified no public record that he
believes Director Fenumiai should have considered and no such record been revealed in
discovery.

The final section of 6 AAC 25.260 clarifies that nothing in the regulation “limits
the authority of the director to evaluate a candidate’s eligibility for office.” This
subsection does not require the director to consider materials outside the public record,
but gives her discretion to do so when she considers it appropriate. Exercising that
discretion in response to Mr. Kowalke’s complaint, Director Fenumiai also considered
information that was generally publicly known even though it did not appear in any
public agency record. Specifically, she considered Rep. Eastman’s acknowledged
attendance at then-President Trump’s speech in Washington D.C. on January 6, 2021,
and his acknowledged membership in the Oath Keepers.*! So the Division did not stick
its head in the sand, but engaged with the substance of Mr. Kowalke’s complaint based

on the portions of it that Rep. Eastman had publicly acknowledged.

40 If Mr. Kowalke had sued Rep. Eastman before filing the administrative complaint and
obtained a judgment against Mr. Eastman declaring that he is ineligible for public office, that
would have been a highly relevant public document that the Division could have considered
under 6 AAC 25.260.

# Exhibit A.
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Subsection (d) of the regulation instructs that “[b]ased on the review of the
public documents, the director will determine whether a preponderance of evidence
supports or does not support the eligibility of the candidate.”*? Director Fenumiai
followed this command by determining that a preponderance of the evidence supported
Rep. Eastman’s eligibility for the office he sought. The remaining subsections of the
regulation provide instructions that either do not apply here or were indisputably
followed. The Division thus followed both AS 15.25.042 and 6 AAC 25.260, as
interpreted by this Court, and properly evaluated whether Rep. Eastman was
disqualified from office by Article XII, § 4 on the record before it.

There can be no dispute that the Division made the correct determination based
on the information in its possession. No information in the Division’s possession—
beyond the bare allegations in Mr. Kowalke’s complaint—supported the conclusion that
the Oath Keepers, as an organization, advocates the violent overthrow of the state or
federal government. Nor did any information in the Division’s possession suggest that
Rep. Eastman himself engaged in any form of violent or insurrectionist behavior on
January 6, 2021. The fact that this Court has ordered an eight-day trial—at which the
parties propose collectively to call forty-four witnesses on this topic—bears out this
point. There was no acknowledged, publicly-available information before the Division

proving the thrust of Mr. Kowalke’s complaint about Rep. Eastman.

42 6 AAC 25.260.
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To the extent that Mr. Kowalke takes the position that the Division had a duty to
conduct a free-wheeling investigation of his complaint outside of the constraints of
statute and regulation, this Court should reject that argument. By giving the Division
only 30 days to respond to complaints, and failing to give the Division investigatory
tools such as subpoena power or the power to administer oaths, the legislature clearly
did not contemplate such an exercise. The legislature also explicitly deferred to the
Division to design the administrative process by regulation, and the Division did so.
Given the Division’s lack of investigative powers and short timeframe to respond, the
Division properly crafted the regulation to limit the record in this administrative process
to its own records and public records of other agencies.*® This is also a reasonable
policy choice for this stage in the elections process. It could be a poor allocation of
limited resources for the Division to investigate further than its own records and public
records in considering the qualifications of candidates who may have little or no chance
of success in the election. Although there were few other candidates in Rep. Eastman’s
race, the special primary election conducted a few months ago featured 48 candidates,
only four of whom would advance to the general election, and only one actually be

elected.*

43 And, as this Court has acknowledged, it must defer to the Division’s own interpretation

of its governing statutes and regulations. Order Denying Division’s Motion to Dismiss for
Failure to State a Claim (Sept. 12, 2022) at 10.

44 And, in the event a candidate advances out of the primary or wins the general election,

AS 15.20.540 et seq. allows for challenge to the candidate’s qualifications in superior court.
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In conclusion, there is no dispute of material fact that the Division properly
followed AS 15.25.042 and 6 AAC 25.260 in reviewing and denying Mr. Kowalke’s
complaint, even accepting this Court’s ruling that these provisions required the Division
to consider disloyalty challenges. This is not a situation in which the record before the
Division clearly demonstrated that Rep. Eastman was disqualified from office but the
Division denied Mr. Kowalke’s complaint in the face of that evidence. This Court
should therefore grant summary judgment in favor of the Division.

VI. Denying summary judgment to the Division on these facts undercuts the
Legislature’s constitutional authority to provide for election contests by law.

A complaint to the Division under AS 15.25.042 is not the only process created
by the legislature for challenging a candidate’s eligibility for office. Pursuant to its
constitutional mandate to establish a procedure for election contests, the legislature
created a second way to challenge candidate qualifications, to be conducted in superior
court in the event that the challenged candidate is actually elected.*> Unlike the
Division, superior courts are courts of general jurisdiction, well-equipped to compel
evidence and resolve factual disputes. In the event that a candidate wins an election, this
robust procedure exists to test their qualifications for office at that point.

Avrticle V of the Alaska Constitution governs elections, and provides that the

procedure for election contests “shall be prescribed by law.”#® The procedure for

45 Again, according to this Court’s prior rulings, the word “qualifications” in AS

15.20.540 would encompass disloyalty under Article XII, § 4.
46 Alaska Constitution Article V, § 3.
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contesting the result of an election—including seeking an order that the Division re-
certify the election or conduct a new election—is provided for in statute.*” Given that
the Division indisputably followed statutory and regulatory procedure in placing Rep.
Eastman on the ballot, this Court should not allow Mr. Kowalke to sidestep the election
contest statutes by suing the Division for re-certification of the election outside of the
constraints of the election contest statutes.
The Alaska Supreme Court has in the past rejected attempts to sidestep election
contest procedures. In Miller v. Treadwell, an unsuccessful candidate sued the Division
directly rather than filing an election contest, but the Supreme Court applied the election
contest standards regardless.*® The Court wrote:
It may be that certain legal issues could properly be brought to us pre-
election or during an election with appropriate requests for declaratory
and even injunctive relief. But the legislature has created two specific
legal proceedings for any election challenges that would normally
apply to many of the issues in this case—an election contest and a
recount appeal.*°

The Court concluded that the candidate “cannot avoid the avenues established by the

legislature to challenge elections,” despite the candidate’s insistence that the case was

for declaratory and injunctive relief, not an election contest.>°

47 See AS 15.20.540 et seq.

48 Miller v. Treadwell, 245 P.3d 867 (Alaska 2010). The plaintiff in that case is counsel
for Rep. Eastman in this case.

49 Id. at 874.
50 Id. at 876.
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The only Alaska Supreme Court cases in which parties have sued the Division
directly regarding placement of a candidate on the ballot have involved only the
procedural requirements for filing for office; none have involved the candidate’s
constitutional qualifications or disqualifications for office.>* And the only two Alaska
Supreme Court cases involving constitutional disqualifications address dual office
holding, and were filed directly against the disqualified official.>> Neither involved the
Division at all. Both cases found the official disqualified and entered judgment against
the official directly.® The Court did not order the official’s employer to terminate their
employment or order the legislature to expel the official—the Court placed the
responsibility on the official to take the necessary steps to remedy the situation.

In this case, where the undisputed facts have shown that the Division followed its
own statutes and regulations, this Court should not allow Mr. Kowalke to proceed with

an independent lawsuit for declaratory and injunctive relief against the Division. Any

51 See, e,g., Silides v. Thomas, 559 P.2d 80 (Alaska 1977) (regarding Division’s decision
that candidates did not substantially comply with filing requirements and could not appear on
the ballot); Falke v. State, 717 P.2d 369 (Alaska 1986) (regarding Division’s decision that
candidate had timely filed declaration of candidacy and could appear on the ballot); State, Div.
of Elections v. Metcalfe, 110 P.3d 976 (Alaska 2005) (regarding Division’s decision that
candidate had not met requirements to be nominated to primary election ballot and could not
appear on the ballot); State v. Jeffery, 170 P.3d 226 (Alaska 2007) (regarding Division’s
decision that judicial retention candidates had not timely filed declarations of candidacy and
could not appear on the ballot).

52 See Begich v. Jefferson, 441 P.2d 27 (Alaska 1968); Warwick v. State ex rel. Chance,
548 P.2d 384 (Alaska 1976).

53 Begich, 441 P.2d at 29; Warwick, 548 P.2d at 386.
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challenge to the qualifications of an elected candidate that would result in re-
certification of the election must follow the election contest procedure.

The legislature, carrying out its constitutional mandate, placed crucial limitations
on the election contest procedure. The legislature restricted the time to file an election
contest, who may file an election contest, and what relief can result from a successful
election contest.> These restrictions avoid the situation in which the Division now finds
itself, locked in pre-election litigation, engaging in motion practice, responding to
discovery, and otherwise expending time and money on litigation about the
qualifications of a candidate who may or may not win the election. The legislature was
careful to design the process so that only the qualifications of a successful candidate
could be challenged, and the Division would not be required to engage in pre-election
litigation.

Furthermore, Mr. Kowalke is not qualified to file an election contest. The
legislature intentionally designed election contests to prevent a single voter from

challenging the election process in the way that Mr. Kowalke attempts to do here.>®

54 Although this Court ultimately settled on the relief of delay of certification and potential

re-certification, that is not the relief that Mr. Kowalke originally sought, and the Division had
to expend significant time and effort—including providing affidavits of the Director—in
arguing and providing information to the Court about possible forms of relief. If this were an
election contest, the appropriate relief would be already settled by statute.

55 That is not to say that Mr. Kowalke—or someone else—could not bring a claim against

Rep. Eastman directly for an injunction against him holding public office. See Warwick, 548
P.2d at 386; Begich, 441 P.2d at 29. But the only way to involve the Division and to seek re-
certification of an election is through an election contest.
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Unfortunately, this Court’s rulings in this case have already encouraged other
plaintiffs to improperly attempt to sidestep the election contest procedure. The Division
recently received service of Duke v. State in which four voters have sued the Division to
challenge the residency qualifications of a candidate for the Alaska Legislature.®® Like
Mr. Kowalke, those plaintiffs seek to delay certification and enjoin the Division from
certifying the election for the challenged candidate. Their motion for preliminary
injunction cited this Court’s rulings in this case and attached materials filed in this case.
Whether a candidate meets residency qualifications is a quintessential election contest
matter, and recertification of an election is a quintessential election contest remedy. And
yet those plaintiffs were emboldened by this Court’s rulings in this case to sue the
Division before the election seeking an injunction against certification of a candidate,
rather than wait until after the outcome of the election to file an election contest, as the
legislature intended.

In short, denying the Division’s motion for summary judgment on these facts
would undercut the election contest statutes. No plaintiff would bother to coordinate
with nine other voters and wait until after the election to sue the Division over a
candidate’s qualifications or disqualifications. If a single voter can sue at any time to
challenge a candidate and obtain the same relief that is available in an election contest,
or seek additional relief, why wait until after the election or coordinate with others?

This Court must grant the Division’s motion for summary judgment or eviscerate

%6 The complaint is attached as Exhibit E to this Motion.
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Article V’s mandate that the legislature—not the judiciary—provide for election
contests by law.
VII. History and policy support the Division’s position.

In deciding cases involving the prohibition on dual office holding, the Alaska
Supreme Court has stated a policy “favor[ing] the eligibility of citizens to seek public
office, especially elective office.”>” “[O]ne of the fundamental rights of citizenship is
the right to vote, embodying the right of free choice of candidates. Restriction on those
who may run for office impinge on that right.”® Requiring the Division step outside the
procedures set out in statute and regulation and conduct open-ended investigations into
candidates’ loyalty to the State and United States would run contrary to those policies.

Ruling against the Division would also contravene the policy in favor of
encouraging people to run for elective office.%® The Alaska Supreme court “recognize[s]
that citizens should be interested in and seek public office. Public service and concern
for the welfare of our citizenry is essential if we are to have a viable state
government.”® To get on the ballot already requires broad disclosures of financial and
other personal information. But the legislature has not seen fit to require potential
candidates to disclose their memberships, associational connections, or the advocacy

and mission of those memberships and connections. To require the Division to

57 Warwick, 548 P.2d at 388-89.
58 Id.

59 Id.

60 Begich, 441 P.2d at 35.
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investigate these questions—unbounded by any statutory or regulatory process and
without proper investigatory tools—could deter qualified individuals from running for
office. The knowledge that a 200-word administrative complaint filed by any personal
or political adversary could result in a freewheeling, unregulated investigation into a
person’s memberships and associations could easily deter people from running, even if
they felt confident they would ultimately be exonerated.

When considering the precedent that this Court will set when it rules on this
Motion, this Court should be mindful of the history behind our Disqualification for
Disloyalty clause. This history should caution this Court to rule that the Division’s role
in assessing candidate loyalty is properly limited by statute and regulation, rather than
ruling that the Division must conduct unregulated investigations outside of the structure
created by the legislature and the Division’s own regulatory process. This Court should
also be mindful of candidates’ rights to freedom of speech and association under the
state and federal constitutions.®*

Finally, granting the Division’s Motion for Summary Judgment will not render
Acrticle XII, § 4 unenforceable. Even if this Court grants the Division’s motion, Mr.
Kowalke may proceed in his claims against Rep. Eastman directly. If Mr. Kowalke
proves his claims, he can seek an injunction against Rep. Eastman holding any public

office—not just membership in the Alaska Legislature—until circumstances change

61 See Alaska Constitution Article 1, 885, 6; United States Constitution Am. 1.
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such that he is no longer disqualified.®? Such an injunction would be more in keeping
with the text of Article XII, § 4, which does not address elections, candidacy, or even
specifically membership in the legislature. It would also be consistent with Alaska
Supreme Court precedent regarding the Alaska Constitution’s other disqualification
provision, related to dual office holding.%® There is also no dispute that the House of
Representatives could remove Rep. Eastman as a member based on Article XII, 8 4 on
the vote of two thirds of its members at any time.®* Thus, the clause remains valid and
enforceable despite the limited—and in this case properly-executed—role of the
Division in enforcing it under AS 15.25.042 and 6 AAC 25.260.
VIIIl. Conclusion.

This Court should grant summary judgment in favor of the Division of Elections
and its Director Gail Fenumiai.

DATED November 15, 2022.

TREG R. TAYLOR

ATTORNEY GENERAL

By: /s/ Lael Harrison
Lael Harrison
Alaska Bar No. 0811093
Thomas S. Flynn
Alaska Bar No. 1910085
Assistant Attorneys General

62 Such an injunction would then be a public document that the Division could properly
consider under 6 AAC 25.260 in the event that Rep. Eastman were to again file for office.
63 See Begich, 441 P.2d at 27; Warwick, 548 P.2d at 384.

64 See Alaska Constitution Article 11, § 12: AS 24.05.070.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

RANDALL KOWALKE,
Plaintiff,

V.

ALASKA, DIVISION OF
ELECTIONS, and GAIL FENUMIAI
in her official capacity as Director of
Elections,

Case No. 3AN-22-07404 ClI

)
)
)
)
;
DAVID EASTMAN, STATE OF )
)
)
)
)
)
Defendants. )

STATE DEFENDANTS’ RESPONSES TO
PLAINTIFF’S FIRST DISCOVERY REQUESTS

REQUEST FOR ADMISSION NO. 1: Please admit that the deadline for a candidate to
file a declaration of candidacy for a seat in the 33rd session of the Alaska Legislature
was June 1, 2022.

RESPONSE: Admitted.

REQUEST FOR ADMISSION NO. 2: Please admit that David Eastman timely filed a
declaration of candidacy for House District 27 in the 33rd session of the Alaska
Legislature.

RESPONSE: Admitted.

REQUEST FOR PRODUCTION NO. 1: Please produce the declaration of candidacy
filed by David Eastman for a seat in the 33rd session of the Alaska Legislature.

RESPONSE: Produced at Bates No. SOA 001. This responsive document has been
redacted pursuant to Alaska Statute 15.07.195.
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REQUEST FOR ADMISSION NO. 3: Please admit that on June 10, 2022, the Division
received a letter from the Randall Kowalke challenging David Eastman’s eligibility for
public office under the “Disqualification for disloyalty” clause in Article XII, § 4 of the
Alaska Constitution (hereinafter “the Eligibility Challenge”).

RESPONSE: Admitted.

REQUEST FOR ADMISSION NO. 4: Please admit that the Eligibility Challenge was
timely filed.

RESPONSE: Admitted.

REQUEST FOR PRODUCTION NO. 2: Please produce any communications between
the Division of Elections (including any employee of the Division) and Randall
Kowalke concerning the Eligibility Challenge.

RESPONSE: Produced at Bates Nos. SOA 203-04 and SOA 251-52. These
responsive documents have been redacted to protect Mr. Kowalke’s personal email
address pursuant to Alaska Wildlife Alliance v. Rue, 948 P.2d 976 (Alaska 1997).

REQUEST FOR PRODUCTION NO. 3: Please produce any communications between
the Division of Elections (including any employee of the Division) and David Eastman
concerning the Eligibility Challenge.

RESPONSE: Produced at Bates Nos. SOA 292-93.

REQUEST FOR PRODUCTION NO. 4: Please produce any communications between
the Division of Elections (including any employee of the Division) and any other person
concerning the Eligibility Challenge.

RESPONSE: Produced at Bates Nos. SOA 072-372, as identified in the
accompanying Discovery Index. Per agreement of counsel, this response is limited
to non-privileged communications.

REQUEST FOR PRODUCTION NO. 5: Please produce any non-privileged
communications between or among employees of the Division of Elections concerning
the Eligibility Challenge.
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RESPONSE: Produced at Bates Nos. SOA 072-372, as identified in the
accompanying Discovery Index.

REQUEST FOR PRODUCTION NO. 6 Please produce any other letters or complaints
received by the Division concerning David Eastman’s eligibility for public office.

RESPONSE: Produced at Bates Nos. 002-018 and SOA 072-372, as identified in the
accompanying Discovery Index. These responsive documents have been redacted
to protect complainants’ personal information pursuant to Alaska Wildlife Alliance
V. Rue, 948 P.2d 976 (Alaska 1997).

REQUEST FOR PRODUCTION NO. 7: Please produce the Division’s response to any
other letters or complaints received by the Division concerning David Eastman’s
eligibility for public office.

RESPONSE: Produced at Bates Nos. SOA 018-027 and SOA 072-372, as identified
in the accompanying Discovery Index. These responsive documents have been
redacted to protect complainants’ personal information pursuant to Alaska
Wildlife Alliance v. Rue, 948 P.2d 976 (Alaska 1997).

REQUEST FOR PRODUCTION NO. 8: Please produce David Eastman’s voter
registration record.

RESPONSE: Produced at Bates No. SOA 028-063. These responsive documents
have been redacted pursuant to Alaska Statute 15.07.195.

REQUEST FOR PRODUCTION NO. 9: Please produce any documents reviewed by
the Division in determining the Eligibility Challenge.

RESPONSE: The only responsive documents not already produced are produced at
Bates No. SOA 064-071. These responsive documents have been redacted pursuant
to Alaska Statute 15.07.195.

REQUEST FOR PRODUCTION NO. 10: Please produce any public records reviewed
by the Division in determining the Eligibility Challenge.

RESPONSE: All responsive documents have already been produced.

Kowalke v. Eastman, et al. Case No. 3AN-22-07404Cl
State Defendant’s Responses to Plaintiff’s First Discovery Requests Page 3 0of 7

EXHIBIT A




REQUEST FOR PRODUCTION NO. 11: Please produce any media reports reviewed
by the Division in determining the Eligibility Challenge.

RESPONSE: No responsive documents identified. One of the substantively identical
complaints to the Eligibility Complaint attached a news article (SOA 118-20) but
the Division was already generally aware that Rep. Eastman had publicly
acknowledged being a member of the Oath Keepers organization and attending
then-President Trump’s rally in Washington D.C. on January 6, 2021, and did not
rely particularly on that article for this information.

REQUEST FOR ADMISSION NO. 5: Please admit that the Division determined, in
response to the Eligibility Challenge, that a preponderance of evidence supports David
Eastman’s eligibility for public office.

RESPONSE: The Division admits that it determined, in response to the Eligibility
Challenge, pursuant to 6 AAC 25.260 that a preponderance of the evidence before it
supports David Eastman’s eligibility for public office. In responding to
Interrogatories Nos. 2, 3, 4, 8 and 9, below, the Division interprets the phrase
“determining that a preponderance of evidence supports David Eastman’s
eligibility for public office” to mean “pursuant to 6 AAC 25.260, determining that
a preponderance of the evidence before it supports David Eastman’s eligibility for
public office” and answers those interrogatories accordingly.

INTERROGATORY NO. 1: Please identify all employees of the Division who worked
on the Eligibility Challenge, and the nature of each person’s involvement.

RESPONSE: Division Director Gail Fenumiai. She reviewed the Eligibility
Challenge when it was received. Division staff had previously reviewed

Rep. Eastman’s declaration of candidacy and voter registration record and

Ms. Fenumiai knew that there was nothing in those records to indicate that

Rep. Eastman was ineligible to run for the District 27 seat in the Alaska House of
Representatives. She also considered whether any public records on file with the
State might exist relevant to the Eligibility Challenge but was not aware of any.
Based on media reporting, she was generally aware that Rep. Eastman had
publicly acknowledged being a member of the Oath Keepers organization and
attending then-President Trump’s rally in Washington D.C. on January 6, 2021.
But she had no knowledge to suggest that Rep. Eastman had publicly
acknowledged the remainder of Mr. Kowalke’s allegations, specifically that the
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Oath Keepers “advocates the overthrow by force or violence of the government of
the United States” or that Rep. Eastman *“has given aid and comfort to
participants in the January 6 insurrection against the government of the United
States.” Further, even assuming the allegations that Rep. Eastman had publicly
acknowledged were true—specifically that he is a member of the Oath Keepers
and attended the Washington D.C. rally on January 6, 2021—she concluded those
allegations did not provide a basis to find Rep. Eastman ineligible, without more.
Therefore, she concluded by a preponderance of the evidence before her, that
Rep. Eastman was an eligible candidate. She also sought and received privileged
legal advice from the State of Alaska Department of Law regarding the Eligibility
Complaint. She prepared and sent a response to Mr. Kowalke accordingly. She
then sent a redacted copy of the Eligibility Complaint and of her response to Rep.
Eastman.

INTERROGATORY NO. 2: Please identify all information considered by the Division
in determining that a preponderance of evidence supports David Eastman’s eligibility
for public office.

RESPONSE: See response to Interrogatory No. 1.

INTERROGATORY NO. 3: Please identify all individuals interviewed by the Division
in determining that a preponderance of evidence supports David Eastman’s eligibility
for public office.

RESPONSE: None.

INTERROGATORY NO. 4: Please identify all databases searched by the Division in
determining that a preponderance of evidence supports David Eastman’s eligibility for
public office.

RESPONSE: None.

REQUEST FOR ADMISSION NO. 6: Please admit that David Eastman is a member of
Oath Keepers.

RESPONSE: The Division lacks sufficient information to admit or deny this
allegation.

Kowalke v. Eastman, et al. Case No. 3AN-22-07404ClI
State Defendant’s Responses to Plaintiff’s First Discovery Requests Page 5 of 7

EXHIBIT A




REQUEST FOR ADMISSION NO. 7: Please admit that David Eastman has publicly
acknowledged that he is a member of Oath Keepers.

RESPONSE: Admitted based on information and belief.

REQUEST FOR ADMISSION NO. 8: Please admit that, in determining that a
preponderance of evidence supports David Eastman’s eligibility for public office, the
Division did not investigate whether the Oath Keepers advocates the overthrow of the
government of the United States by force or violence.

RESPONSE: Other than completing the process set out in 6 AAC 26.250, as
described in response to Interrogatory No. 1, admitted.

REQUEST FOR ADMISSION NO. 9: Please admit that, in determining that a
preponderance of evidence supports David Eastman’s eligibility for public office, the
Division did not investigate whether David Eastman has given aid and comfort to
participants in the January 6, 2020 insurrection against the United States government.

RESPONSE: Other than completing the process set out in 6 AAC 26.250, as
described in response to Interrogatory No. 1, admitted.

REQUEST FOR ADMISSION NO. 10: Please admit that, in determining a candidate’s
eligibility for public office, the Division does not investigate whether the candidate has
engaged in conduct that would disqualify the candidate from public office under Article
XI1, 8 4 of the Alaska Constitution.

RESPONSE: Other than completing the process set out in 6 AAC 26.250, admitted.
DATED November 10, 2022.

TREG R. TAYLOR
ATTORNEY GENERAL

By: /s/ Lael Harrison
Lael Harrison
Alaska Bar No. 0811093
Thomas S. Flynn
Alaska Bar No. 1910085
Assistant Attorneys General
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

RANDALL KOWALKE,
PlaintifT,
V.
ALASKA, DIVISION OF
ELECTIONS, and GAIL FENUMIAI

in her official capacity as Director of

)

)

)

)

)

DAVID EASTMAN, STATE OF )
)

)

)

Elections, )
)

)

Defendants. Case No. 3AN-22-07404 CI

VERIFICATION OF RESPONSES
STATE OF ALASKA )
THIRD JUDICIAL DISTRICT ; -
The undersigned, defendant GAIL FENUMIALI, Director of Elections, hereby
certifies and declares that I have read the interrogatory responses to the State

Defendants’ Responses to Plaintiff’s First Discovery Requests and they are true and

correct to the best of my knowledge and belief,

DATED: L[ 1o\ 26525 #@OM«;};

Gail Fenumiai
Director of Elections

SUBSCRIBED and SWORN to before me this /O day of er'e""qbni’OZZ.

——"
STATE OF ALASKA T .
OFFICIAL SEAL A 5
Brian M. Jackson Notary Pu*bllc/

My Commission Expires: (_/ti o o

NOTARY PUBLIC
My Commission Expires_
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STATE OF ALASKA DECLARATION OF CANDIDACY

STATE SENATOR or STATE REPRESENTATIVE I
STEP RECETVED
1 E] Did you include your $30 filing fee with this Declaration of Candidacy? MAY 3 1 202
E Did you file your Financial Disclosure Statement with APOC before lurning in this form? 4
NOTE: Candidates are encouraged to contact APOC prior Lo filing to ensure they have a current Public OffrciaiR .
(POFD) or Legistalive Financial Disclosure (LFD) Statement an file. egion i
STEP | GENERAL INFORMATION (glease print or typs)
” I, _Vesis J Festirn , am a qualified voter and declare myself to be a resident of Alaska and the
District for which | declare my candidacy for the office of (check one and write the district)
D STATE SENATOR for DISTRICT E] STATE REPRESENTATIVE for DISTRICT a l
| reques! that my name be placed on the 2022 PRIMARY ELECTION baliot.
| requesl that the political affiliation on my voler registration record Rﬁ?ubf [HET.N) appear on the ballot. *
OR | prefer to have nonpartisan or undeclared be designated on the ballol:  Nonpartisan [1  OR Undeclared O
" Note: If this is not the party affilialion currently on your voter registration record, it will be changed to refiect what you provided.
STEP | RESIDENCY INFORMATION (pleas= print of type)
3 My current Alaska residence Is: 4% W 6old B~ 1d.
Uarlle, Ak 9965Y
| have lived at this address since: ) .
A 12219
{Month) (Day) (Vear]
If your current address is less than one year, what is your previous addrass?
| have been an Alaskan residenl since: | have been a resident of the Election District filed for since
[ ! | 20D = | 20)%
[Month) (Day) (Yaar) {Manth] {Day) (Yeor)
STEP | MAILING ADDRESS and PHONE INFORMATION (used for conuspondance ard webslie listing)
L 4 W Geld B R aall Ak 99654
[Candidate’s Mailing) [City) (Stute) (Zip Code)
Vavrd tas i . og dwrrd D david eos Tinan. 913 qo7-355-4159
(Cardidate's Websile ) v (Cendidate’s Email Address) J |Prons Number)
STEP | BALLOT NAME INFORMATION
5 | request thal my name appear on the ballot in the following manner:
EAS Twin TDavip
(Last Nama) (First Name) (™1) (*Nickname andfor Suffic)
“The Drmctor of Eleciicns may nol wickae on e ballo! &y part of candeiata’s name any boourary or asnuned hils or prefa tul Mgy wiciude in (Ne canddse § ~ame &y nichname o/ lenla
' of creger name of canceals (AS 15 13 0A0i4))
STEP | CERTIFICATION
6 I, the undersigned, cerify that Ine informaten in this Declaration of Candidacy. required by AS 15.25 030, is true and compiete, and thal | meet the spacfic residency
and citizenship requirements of this office. If | am filing for Stata Representative. | further cerify that | shall be al least 21 years of sge on the first schaduled day of the
first regular session of the legistature convened after tha election. If | am filing for State Senate, | further cerify that | shall be at least 25 years of age on the first
scheduled day of the first regular sassion of ihe legisiatura convened after the election. | am not a candidate for any other office 1o be voted upon at the Primary
glection. nor am | & candidata for (h's office under any other Declaration of Candidacy | also acknowiedge that should | choose 1o withdraw my candidacy; my
withdrawal must be raceived by tha Director of Elections in writing ovar my signatu
Subscribed and sworn to before me this
3l dayor Me._a_;\ 2022
7
(Sigraturs of ﬁ Public) (Phone Number)
. To assis| staff in verifying candi formatian, please provide
My commission expires: one of the following
Official Sea (SSN, ADL, Voter # or DOB)
State of Alaska
Notary Public
DAMHerrera
Privacy Disclaimer
Ursmys cibarwaae (vu0 SoONhIerkal or proiemie] BUM SRCCMAE Uy ew alsriiies prowced 00 ING 100W Iy D8 SAnes 00 Sasmnat uokber 116 Alses Puslc Secaun An [AS 40 7% 100-<0 25 253) ©eere 0 pravds
reuesied persanal iefonmalicn may reteed o e Deenn's Aanoiy (0 process celesand O0MaRY of INA T Rocuesbad miormalion w8 be @308 2y (e puboies Seectly SV0CET wdh 1% Srecessrg of i larm Far
SRTANDA O how 18 EXae Qe TS SCCRRCY B ShTE enesd OF mersiodl sekeoon (ibened oy P E Doserr. pirinn sind ive Covineon 3 wriie s regot 3 IR3EINE QRSEAE At oo 08 crange:]  The eeersl sl cemely
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ANCHORAGE, AK 99501-3408
TELEPHONE (907) 274-0666
FACSIMILE (907) 277-4657

HoLMES WEDDLE & BARcCOTT, PC
701 WEST EIGHTH AVENUE, SUITE 700

Stacey C. Stone, Esg.

Richard R. Moses, Esq.

Holmes Weddle & Barcott, P.C.
Email: sstone@hwb-law.com
Email: rmoses@hwb-law.com

Counsel for Plaintiffs

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

CHRIS DUKE, RANDY ELEDGE, STEVE
STRAIT, and KATHRYN WERDAHL,

Plaintiffs,
V.
STATE OF ALASKA DIVISION OF
ELECTIONS, and GAIL FENUMIAL, in her
official capacity as Director of the Division of

Elections,

Defendants.

Case No. 3AN-22- Cl

COMPLAINT FOR DECLATORY AND INJUNCTIVE RELIEF

Chris Duke, Randy Eledge, Steve Strait, and Kathryn Werdhal (“Plaintiffs”), by
and through their counsel of record Holmes Weddle & Barcott, P.C., hereby file this
complaint against the State of Alaska Division of Elections and Gail Fenumiai in her
official capacity as Director of the Division of Elections (“Defendants”) by stating and

alleging the following:

JURISDICTION

1. The Alaska Superior Court has jurisdiction under and by virtue of AS

22.10.020 and other applicable law.

COMPLAINT Chris Duke, et al. v. State Div. of Elections, et al
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2. Venue is proper in the Third Judicial District pursuant to Alaska R. Civ.

P. 3(c) and 4(d)(8).

PARTIES
3. Plaintiffs are public interest litigants registered to vote in the State of
Alaska, and have a public interest in seeing that the law with regard to elections for
public office that occur within the State of Alaska are followed.
4. Defendant State of Alaska Division of Elections (“Division”) is the state
agency that administers elections that occur within the State of Alaska.

5. Defendant Gail Fenumiai is the Director of the Division.

RELEVANT FACTUAL ALLEGATIONS

6. Jennifer “Jennie” Armstrong (“Armstrong”) filed a Declaration of
Candidacy (“Declaration”) with the Division for election to the State House of
Representatives in House District 16 in the November General Election.

7. On or about June 13, 2019, Armstrong posted “last weekend, | moved to
Alaska” on Instagram. Given the stated date, “last weekend” would have been between
June 7 through 9, 2019. Therefore, Armstrong maintained her residence in another
state, and did not intend to make Alaska her principal place of abode until at least June
7,2019.

8. On or about June 15, 2019, Armstrong applied for and received a

“Nonresident 1 Day Sport Fish License.” The license number was 9714111. On said

COMPLAINT Chris Duke, et al. v. State Div. of Elections, et al
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application and license, Armstrong asserted she was a resident of Louisiana and listed
her permanent mailing address as 1625 N. Cumberland St. in Metairie, LA.

9. On or about June 23, 2019, Armstrong applied for and received a
“Nonresident Annual Sport Fishing License.” The license number was 9734965. On
said application and license, Armstrong asserted she was a resident of the State of
Louisiana and listed her permanent mailing address as 1625 N. Cumberland St. in
Metairie, LA.

10.  On or about June 21, 2020, Armstrong applied for and received a “2020
Resident Sport Fishing License.” The license number was 20735794. Armstrong was
also issued King Salmon Stamp number 20567094. On said application, Armstrong
indicated that she was a resident for one year and zero months, meaning that she
asserted her residency in Alaska did not begin until June 2019.

11. On or about July 20, 2021, Armstrong applied for and received a “2021
Resident Sport Fishing License.” The license number was 21898512. On said
application, Armstrong indicated that she was a resident for two years and one month,
meaning that she asserted her residency in Alaska did not begin until June 2019.

12. Armstrong first registered to vote in Alaska on or about August 26,
2019. Voter registration is indicative of a person’s intent to remain in a state
indefinitely.

13.  Armstrong did not demonstrate the intent to remain in Alaska until at

least June 7, 2019, but possibly later than June 23, 2019 and as late as August 26,

2019.
COMPLAINT Chris Duke, et al. v. State Div. of Elections, et al
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14.  Armstrong executed her Declaration on May 28, 2022 and filed the
same with the Division on June 1, 2022.

15.  Asaresult of the date of filing the Declaration, to be eligible to hold
office as a member of the state legislature, Armstrong must have been a resident on or
before June 1, 2019.

16.  Asof June 1, 2019, Armstrong had not maintained her principal place of
abode within the State of Alaska for 30 days or longer.

17.  Asof June 1, 2019, Armstrong maintained residency in another state, not
Alaska.

18.  Armstrong was not physically present in Alaska with the intent to remain
until at least June 7, 20109.

19. Defendants have indicated publicly that they do not intend to investigate
the constitutional residency issue and intend to certify the results of the upcoming
general election on November 29, 2022, including the results for the House District 16
election.

20. Defendants have indicated publicly that a delay in the certification of
the election of results for one house district will not affect the certification of any other
elections in this state, including other elections on the same ballot as the House
District 16 election.

21. Defendants have indicated publicly that they can tabulate the results for

an election in one house district and then re-tabulate the results with a withdrawn
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candidate. Defendants publicly explained that the votes for that candidate would not
count, but that those voters’ second and subsequent rankings would count.

COUNT | - DECLARATORY JUDGMENT

22. Plaintiff re-alleges and incorporates by reference all previous and
subsequent paragraphs as if set forth herein.

23.  Alaska Const. Art. 11, § 2 mandates that each member of the state
legislature “be a qualified voter who has been a resident of Alaska for at least three
years and of the district from which elected for at least one year, immediately
preceding his filing for office.”

24.  AS 01.10.055, pertaining to residency in the State of Alaska, provides in

pertinent part:

(a) A person establishes residency in the state by being physically
present in the state with the intent to remain in the state indefinitely
and to make a home in the state.

(b) A person demonstrates the intent required under (2) of this
section

(1) by maintaining a principal place of abode in the state for at least
30 days or for a longer period if a longer period is required by law or
regulation; and

(2) by providing other proof of intent as may be required by law or
regulation, which may include proof that the person is not claiming
residency outside the state or obtaining benefits under a claim of
residency outside the state.

25.  AS 15.05.020 states that “[a] change of residence is made only by the
act of removal joined with the intent to remain in another place . . . [t]here can only be

one residence.”
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26.

Pursuant to the Alaska Constitution, as Armstrong was not a resident of

the State of Alaska on or before June 1, 2019, she is not eligible to run as a candidate

for the state legislature.

217.

Pursuant AS 01.10.055, as of June 1, 2019, Armstrong was not a

resident of the State of Alaska.

28.

Pursuant to AS 15.05.020, as of June 1, 2019, Armstrong had not

engaged in the act of removal, and therefore, was not a resident of the State of Alaska.

29.

The court must declare Armstrong ineligible under Alaska law to hold

office as a member of the state legislature because she did not meet the residency

requirements on the date she filed to run for office.

1.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment as follows:

A declaration that Armstrong is ineligible to hold office as a member of

the state legislature pursuant to Alaska Const. Art. 11, 8 2.

2.

An injunction preventing the Defendants from certifying Armstrong the

winner of the aforementioned House District 16 election in the event that she receives

the most votes and would otherwise be declared the winner under relevant Alaska law.

3.

COMPLAINT
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For such other and further relief, as the court deems just and equitable.
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DATED this 28" day of October, 2022, at Anchorage, Alaska.

HOLMES WEDDLE & BARCOTT, P.C.
Counsel for Plaintiffs

By:_s/ Stacey C. Stone
Stacey C. Stone
Alaska Bar No. 1005030
Richard R. Moses.
Alaska Bar No. 1311096
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